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UER
E. A. Barber vs, O, Van Horn.
Error from Allen County.
AFFIRMED,

By THE COURT. Hortox.C. J

BYLLABUA

1. Evary partner ia a genaral nt of the
firm to mm’,'r out snd trapsact its business In
the usaal and ordinary way.

92 It is the general principle relating to
commercial or tradde partnenhtn Bt
eanh partner {s the Igwfal nt of the part-
mership In all matters within the aopparent
gcope of the business. Deitz va. Eegnler, 27
K .

:\.—‘"The knowledge of one partner concsrn-
ing partoorship matters is constroctively the
knowiedge of all the membera of the partner-
ship, although the other members are act-
mslrfr ignorant thereol
4. Where a private banhiu{u firm obtains
money for the Eur e of carrying on its usual
and ordinpary business from another person
with the knowledge of all the members of the
firm, and execule s firm note therefor, and
afterward one of the partners of the irm with-
draws from the assets of the Grm sufficient
moaeys to pay the note and falssly informs
the other members of the firm - that the note
is paid, and such naota {s shown by the books
of the firm to be satisfied and canceled, but ul
no! in fact pald off, and such partner, withouat
the knowledge of the other members of the
firm, continues to pay interest upon the note,
snd when duw, renews the same In the nams
of tha firm, the new note, If the payee has no
notice to the contrary. is binding upon the
firm as a valid obligation theranl.

5. The fact that the partner signed his In-
dividual name to & renswal of the old note,

iven by the firm, befora slgning that of the
srm. may be connidered by the trial court in
determlaing whether or not the payee hsd
reascn to koow the new nole was executs
without the knowledge of the other partipers,
or In fraud of their righte.

All the justices concurring.

A true copy.

Ablest: i C.J. BROWN,

[smaL] Clerk Sapreme Courk
7103,

Lorenzo D, Stephénson, o8 al. va. Albers H.
Elllott,

Error from Jackson County.
REVERSED.

SrLLABUE By TuE COURT. Horrox.C.J

1. Where ths grantee of a deed enters into
an agresment with the grantor that he will
mssume and pay all of the mortgages and en-
cumbrances on the land conveyed at the time
of the exocution of ths deed, but by the mu-
tual mistake of the parties the deed in lis
written form does not express this contract.
equity has juri«dietion to reform the written
insirument so ns 1o conform to the intention,
agreement and understanding of the parties,

2 Where the grantec, as n part of the con-
sidération for the conveyance of s tract of
land, sccepts & deod which provides that he
*assumes and agrees 1o lpn:r all the clalms=,
mortgages and intersst of whatsoever nature
of recnrd at the date of the d-ea,” he bscomes
thereby personaliy lable to the mortgagees Lo
pay the mqitgzmu- on the premises so con-
veyed to hifn.

All the justices concurring.

A true copy.

Abttest: C. J. BROWN,

[sEAL] Clerk Supreme Court
7130,
Harry Talcott vs. The First National Bank of

Laraed
Error from Pawnee County.
AFFIEMED.,

BYLLABUA By e CoOuRr. HontoxN,.C.J

1. A pass book given by a bank to a depositor
is not a written contract but 8 prima facie
evidence that the bank recelved the amounts
at the dates therein siated and binds the bank
like any other form of a recelipt and is open to
explanation by evidence aliunde,

2 When an appeal I taken to the districs
court from the judgment of the justice of the

peace, and fall pleadings are filed in that
court, the parties are hound thereby: and if
itappears from the answer of the defandant

that no counter-claim, set-off or other de-
fenses 18 alleged, and it s shown by the plead-
ings Including the allegations in_1the answer
of the defendant, that the plaintiiT 13 entitied
to judgment, the court may render fudgment,
upon the pleadings ¢n the moslon of the
platntim,

All the Justices concurring.

A Lrue cOpy.

Altest: C. J. BROWN,
[exar] Clerk Supreme Court
7134

W. M. Bonham and A. T. Lea va J.- B. Smith,
Error from Cherokee L‘r;nmr.

REVERSED.

BY THE COURT. HorToN,C.J

204,

BEYLLABUA

1. The case of Il va Bank, 42 Kas,
followed.

2. A corialn promissory note payabla to S.
and slgned “Wm. M., Banhamn, President Odd
Fellowa Hnall Association;: A, T. Lea, secre-
tary.” wos sued upon by 5. the urlginn'l payes
o hold Benbam and Loa personmily liable.
The answor alleged that the note was the ob-
ligation of the Odd Fellows Hall Association
nud referred to o mortgage given by the asso-
clation to 8, upon certain real esinte to secure
the note. The morigage concluded as follows :

“In witness whercol the sald party of the
first part has consented this deed o be signed
by its president and nitested by ita secretary
aud Its corporate saal to b hereto aflixed the
day and year aforasald. W._AM. BExua,
Frosident Columbus Odd Fellows Association.

Attest:

A, T. Lea, Secretary.

Held, Thas B, & L..the president and secretary
of the associntion conld iatroduce the mort-
gage and slso parol evidence to show the
signed for the mssocistion only and that is
was the intention of ali the parties to the
nlme to make it the obligation of the associa-
tion.

All the Justicesa concurring.

A true €opy.

Attost: C.J. BROWN,
[smAL) Clerk Supreme Court
7183,

Unlon Pacific Town Site Company vs, Charles
Page, et al.

Error from Shawnee County.
REVERSED,

SYTLLABUR, By Tae CouRnrt.

Ap agent of a town site corporation en-
gaged in bullding and promoting & town hass
no {mplied suthority 10 purcbase lumber and
other supplies for private individoals to coe-
struct bulldings upon their own lots, puar-
chased by them from the town site company,
and to the corporation UHable for suc
lumber and supplies.

All the justices concuITing

A true copy.
C. J. BROWN,
Clark Supreme Court.

HoRTON, C. J

Bradloy, Weeslsr & Co, et al, va. Frank Borin,
Error from Rooks County.
MODIFIED,

SYLLABUS EY THE COoUNT. Homrton,.C. J

In an action for damages on sccount of the
wrongful levy of an_attachment upon goods.
wares and merchandlse, lmciu for
loss of profits not alleged the

ul can
not be recoverad. »e o

C. J. BROWN,
Clerk Bupreme Court.

Btats ax rel, Alfred J. H W.D. W,
Todger sial, T WD Wb,

Original Procesdings in Mandamus,

'

jud'ilenent should he
n!m » Bec, 409, Clvil Cede.

ustices concoarring.
A troe copy.
Attesti: C. J. BRDYVN.
[sEAL] Clerk Supreme Court,
751

George P. Cole va. J. M. Bower.

Error from Cowley Counnty.
AFFIEMED.

SYLLABUS. By ras CovET.

1. Where it is urged that errors of law oo-
curred upon the trial, and the record shows
that the motion for a new tefal was overruled,
put neither the motion, nor the grounds con-

therein are preserved, the supreme
court ean not review tho same. _

2. “A party who has given s receipt admit-
ting payment in full has the right always to
show by parol evidence that it was given by
miataks, and that it was untrue” Clark va.
Marbourg, 88 Kas., 471

All the justices concurring.

A true CoOpy-

HorTOoN,C. J

Altest: C. J. BROWR,
[8EaL] Clerk Sapreme Court,
059.

Thomas A. Kirk wva John G. Geodwin, et al
Error lm:_n Wyandotte County.
AFFIRMED.

SBYLrABUS. By THE COURT. Horton,C.J

Where a contractor entera into an agree-
ment with the equitable owner of ceriain lota
to fornish material and labor for the Improve-
ment of -the same, and subsequently Hles a
mechanic’s llen apon the lows, alleging thercin
that he has farnished tife materic] and pear-

formed the labor in sccordanes with his con-
truct with the egulitable owner nud that the

rson contracted with is the owuner of the
ots, and aflterwards In an action brought by
the contractor againsat such cqultuble owner
to recover a personal judgment against him
for tho materinl and labor furni=ted and to

foreclose his mechanic’s llen upon the lots—
the party, who has the legal title, is also mede

a <defendans in that actlon, and such con-
tractor obtains a personal judgment againat
the equitableo owner for the full amoant of hie
clalm for material and labor and a foreclosure
of his mechanic’s llem with a decres bLarring

therein all the tive and Interest of 1he delfend-
ant holding the legal title. and thereafter col-
lects & part of the judgment from the pro-
ceeds of the sale of the lots, and then snbse-
quently brings his action to recover s personal
judgment agalast the party. whoe haid the
legal title at the date of the former judgmoent,
apon the ground that such party nerved vo bo-
come responsible and pay the c actor for
his work, if he '.r.-:ulc‘ o sk t s, such
contractor {s not entitled o recover a new or
further judgment sgainst the pariy, who held
formerly the legal tliole and was one of the de-
fendants In the prior action.

All the justices conourring.

A true Copy.

C. J. BROWXN,

Attest:
[smAL]) Clerk Supreme Court.

7109,

The Farmers' Stock Bresding Association va
Adam Scott, et al

Error from Norton County.

BEVERSED.

SYLLABU& By TR COUAT. Hortox. C. J

1. Representations mads by =» sellertoa
purchaser after & contract of sale had been
consummaisd, are not actlonable.

2 To maijiuinin an wation for
represenistion made to Induce s sale,
re=entatlon must have been known ba faise
by the person making it,orat lea<t he muss
have made 16 without reasonable grounds for
belleving 1t to be true.

fraudulent

the rep

8 Where the seller gives to the purchaser
a written warranty, the purcha can not
malntalin su sction upon a cont t of war-
ranty not included In such written instro-

mens received by him,
All the justices concurring.
A true copy.

Atigst: C.J. BROWN.
[sEaL] Clark Suprowe Court.
005,

P. Wilson, as Sherilf of La-~

L. F. Croshby va. W.
bette County.

Error from Labette County.
AFFIRMED. g

SYLLABUR Br ree COURT. Hontox,C. J

1. A general exception to an entire charge
of & court, wLere any portion of he ssnoe i3
correctly glven, Is pnsufiiclent. Hisme Ve

Wilgus, 52 Kas,, 156,

2, In prder to prezerve (i acuse-madenl! the
evidence Introduced upon the trial & 2'ste-
ment to that efMect should bs inserted in the
case {t=eif, and not in the certificsie of the
trial judge. Eddy va. Wenver, 87 Kas, 50,

All the justices conourring.

i =0 -
Qt‘teﬁ?:“ - C.J. BROWN,
[sEaL) Clerk Suprema Couart,

oA
7035,
Toolle, Hosea & Co. va. O, B, Rice, et nl
Error from Pratt County.

REVERSED.

BYLLABUS BY THE UOURT, Hortox, C. J

1. ‘The property of & co-partnership lsthe
joint propoerty of the partners and unless all
the pariners conssnt to do so, on¢ partner can

not dispose of the property of the partner-
ship to antisfy his Individunl debis

2. The consent ols partner to the saie and
transfer of the Jolut property of the g.u-_m._. r-
ship by one partner to saiisiy lhis Individual

debts must be established o & sattafacrory
monner, not resting upon vagne and uncer-
tain Inferences; otherwise the rights of
the non conseating may ba

warin
improperly sacrificed and the cred! tors of the
partnership unjustiy deprivad of a priority of
payment out of the partnerahip nssets,
All the justices COUCUTTIDE.
A srae copy.
Attest:
[sEarn])

C.J. BROWN,
Cierk Supreme Court

7108

In the Matter of the Eztate of E, B, Mallory,
Daceased, and Fannnle Mallory, Administra-
trisy va. The Burlington & Missourl River
Rallrond Company lu Nebraska,

Error from Atchison County.
AFFIEMED.
SYLLABUR By THEE COoURBT.

1. Where n person dies intestate who s not
s residant or iohabitant of the state at the
time of his death, and who left no estats
within the state to administered,a probata
conrt of the state has no jurisdietion 1o issue
letsers of administration on the estate of such
Intestate; and whero letters aro lssued, tno
acts of the court in dolng 0 are ulterly noull
and vold.

2 Letters so {ssued withoul authority may
bo set aside by the court in which they are is-
sued upon 1ts own motion, or such action ma
be taken at the Instance of anyone Interestoed
in the administeation; and where an action
has beem brought by the asdministrator
against s raiiroad company to recover dam-
ages for an injuory alieged (o have cnused the
death of the intestate, the company has sufi.
clent inierest to make [t s compete nt party to
institute proceedings for a» revocation of the
letters of administration,

& Where lutters of administration sre is-
sued without jurisdiction, and the probate
coart, upon s héaring, determines and orders
that they be declarsd nall and vold, the per-
san ille ¥ appointed a¢ administratrix is
not en d to appeal from such an order
withous giving the appeal bond required from
ordilnary appellants,

All the justices concurring.

JouxeToN, J

A trus CoOpy.

Astest: C. J. BROWN,

[sEar) Ciark Supreme Court.
TIo0.

\ Otla L. Thislerva. J. J. Millez,

upon an execntion
owner, where all of the animals were saized
and taken from the posseasion of the owner at
the same time and npon the same wﬂ:lnh -
bar to the maintenance of sanother action by
the owner against the officer to recover the
remalning animals so seized and detained.

2 A motion for anew trial on the ﬁomd
of newly discovered evidence will nos sus-.
tained whers it ;rrl:lenn that the testimony
relied upon was within the knowle of the
gnrun who wae absent from the trial. but who

ad falled to communizste the facts to the
attorney who appearsad in his behalf,

All the jastices concurring.

A trus copy.

Attest: C.J. BROWN,
[sEaL) Clerk Supremne Court
7126,

J. C. Ard va. C. H. Pratt.
Error from Allen County.
AFFIRMED.

BYLLABUS. By TEE CoUmt. JoaNsTOoN J

In 1573, M. obtained a patent from the
Jnited States for a tract of land. but never
took actusal possession of the same. A., clalm.
ing title. went into possession of the same
land In 1878, but never paid any taxes thergo
nnd this possession, which was exclusive an
adverse, continued for more than fiftesn years,
and until the title of M. was extingulshed by
sdverse possession. The taxes on the land for
1883 were not paid, and it was sold to a
stranger for taxes, and a tax deed therefor
wns f4snad in 1557, In 1550, and after the statute
of limistations had run against the patent tiile
M. purchased the ontstanding tax title an
subsequently conveyed the same to P, who
brougnt an action to recoyer the land from A,
Held, That as M. owed no duty to A. to pay the
taxes, and as their claims to the lIand were an-
tagonistio, M, was not disgualified to purchase
the outstanding title nor was the grantec of
M. precluded from relying upon the same as
against the adverse ssion and claim of A,

All the justices concurring.

A true copy.

Attest: C.J. BROWN,
[sEAL] Clerk Supreme Court
D405,

Alfred Blaker, Administrator, ete., ve. Hood &
Kincaids and O. E, Morse, Receiver.

Error .from Linn County.
AFFIRMED,

SYLLARUS, By THE COUET. JomNsTOoN, J

1. The provisions of the constitution an-
thorizing the organization and contrul of
bank=s of circulation do oot llm 't the legisla-
tive power nor operate to prohibit the enact-
ment of laws impo=ing reasonable regulations
upon banks of deposit and discount

2. The act providing for the organlzation
and regulation of banks [Chap. 43. laws of
18ul] {5 held to be within the scope of the
polles power of the state and not an uncon-
stitntional infringement of private rights,

5 Tnoe act does 110t contravene the constita-
tional provision whieh requires that “ne vill
shall contaln more than one subject, which
ahall be clenrly expressed In its title.,”

All the justices concurring.

A trug copy.

Attess: C. J. BROWN,
[sEaL] Clerk Supreme Court
7183,

J. N. Stewart ve. M. E. Fowler & Co.
Error from Shawnee County.
AFFIRMED,

SYLLABUS, BY THE COoURT, JomssToN, J.

1, Under n contract whereby brokers agreed
with the land owner to find a person with
whom ths owner would make a contraet for
the sale of hiz land as & fixed price and apon
term < sati=factory to himself st & stipulated
couymission, the brokers found a purchaser
who contracted with the owner for the lsnd nt
the price ngreed upon, payments (o be made
in installment-, and giving the owner the op-
tion in case of any default of the purchaser to
deeclars the contract an« the paymenis there-
under forfsited. Tobe puarcbhaser was then
rendy, willing and able to eomply with the
conditions of the contract, and subsequently
mnade two of the payments provided for, bus
defanlted in the others, and the owner, in-
stead of enforeing the contract, chose to de-
clare a forfelture and to retain the paymenta
which had been made, but declined to psy the
commisslon. Heldl, That the brokers had
earned thelr commmission when the purchaser
was fonnd by them and accepted by Lhe owner,
and that they cannot be deprived of the same
becsusa the deferred payments were not made
by the purchaser and the terms of the con-
tract frily earriod out

2 A finding of the jury, based npon sufll-
clent testhimony. to the effect that the land-
owner accepted the servicea performed by the
| brokers as a compliance with the conditlona

of thelr contract with him, renaers imma-
terial a departure from somoe of the conditions
of the contract, and authorizes a recovery of
| the compensation for such sarvices. .

% Stewart ve., Fowler, 87 Kas, 677, distin-

guished and limited.

All the justices coneurring.

A Lrie copy-

Attest. C. J.BROWN,
[sEaL] Clerk Suprems Court.
ais

A.D. Bathburn ve. H, H. Hamilton.
Original Proceedlings in Quo Warranto,
DEMURRER TO ANSWER OVERRULED.

SYLLAERUS, By Tue COURT. Jouxsrox,J.
1. Where o political party assembled in con-
vention places in nomination a candidnte for
a county oflice, and the president and secre-
tary of such convention executes and verifies
s proper nominstion certificate. which is pre-
sented to the county clerk in due time o be
filed. and s left with him for that purpose, it
will bg deemed to be filed within the meaning
of the Australian ballot law, although no in-
dorzement of filing is written thereon, and al-
though it is afterwnrd mislald or lost through
the {nadvertence or nefllgence of auch officer.
2 Where o nominarion certificate is found

to be fgsullicient or inoperative, the defect
may be corrected by the political party or per-
sons making the original nomination, or
the executive or central committes of suc
{.nrty or persens, in the manner pointed out
.rv soction 9 of that law, at any time before
election day.

All the justices concurring.
A true copy.

Attest:

C.J. BROWN,
[emar.)

Clerk Supreme Court.

7ISS,

The Wichita National Bank vs. Geo. H. Maltby,
Administrator of the Estate of Charles War-
ren, Deceased,

Error from Bedgwick County.
REVERSED.
BY THE COURT.

1. In a controverasy over the right to a bank
deposit, where 1t {s denled that the depositor
was the owner of the fund and entitled to
draw the same from the bank,itmay be shown
that the ownership of the deposit Is ln another,
and that a payment to him ses the
from llabllity,

2 In an action npon & certificats of daposis
which is in form a negotiable (nstrument and
fg not in the imsaeulun of the plainti®f, and
where ownarship is alleged by the plaintiff,an
unverified apswer denying that plainsify is the
owner and holder of the certificate and alleg-
ing that another was the owner and had
drawn the same from the bank with aathority
presents an issue for trial which precludes
the sustaining of a motion for judgment upon
the flm\dlnge without proof.

All the juszices concurring.

A true copy-

Attest:

[s=aLr)

BYLLABUS JoussroN, J

C.J. BROWN,
Clerk Supreme Courk

0435,

E. Eichholtz, Rufus Thrall and the Missourl,
Eansss & Texas Rallway Com y vs. D. H.
Martin, as County Clerk of Labette County,
Eax, et al

l Error from Labette County.

AFFIRMED,

ner;ilh'mhemsda sppliesble; nor ls 1t
?l'::mn ct with section 2 of article 6, which

suthorizes the ture to establish a unli-
ar.m mr of common schools and schools
All jus concurring
A true copy.
Atteat: C. J. BROWN,
[sEAL] Clerk Supreme Conrk
7158,

Lilla L. Taylor. es M. Ladd and Vinnie G.
Ladd va Dla.iﬁ Ladd and Mary Ladd.

Error from Clay County.
AFFIEMED.
BYLLABUA t By 7HE Covnr. JorxsTos, J

I, died, leaving three children as his oniy
heirs. Several years before. under a parol
agresment, his son, D., left acrroﬂuhle posi-
tion in another state and joined the father in
the purchass of a farm, the son, D., contribut-
ing the greater part of the consideration. It
was stipulated that D. should piovide the
father-and mother a home. with suitable foocd
and clothing, and care for them during their
lives, In co:_mideranun of which the entire in-
terest in the land should then become the
property of D. The mother died soon after-
wards, and the lpromians of the agreement
were substantially complied with by D. prior
to the father's death, and when his mind was
not sound, he conveyed hils interest in the
Iand to D. The agreement between the father
and D. was known to the other children. After
the father's death a daughter claimed a shure
of the land, and = dispute arose to the proper
division of the eatate. A compromise was ef-
fectad, by which D. agreed to pay her much
more than her share of the personal estate,
when she deliberately made a writing
scknowiedging the payment made to be her
gshare of her deceased father's property, both
real and personal; and settlement was made
with the other heir upon substantially the
samaa bosis, Afterward,and for s period of ten
yeara, the partiesa treated the settlement ss
effective and binding, and D. held possession
of the land and made extensive and valuable
improvements thereon. with the knowledge of
tha other heirs, and without objsction or pro-
tesit, when am action was hbegun by the
danghter claiming a share In the land., Held,
That her declarations and acts, as well a=
those of the other heirs, constitute an equit-
able estoppel which preecludes the reopening
of the sottlement or the assertion by them of
any fnterest or right in the land.
All the justices concurring.
A true copy.

Attest: C.J. BROWN,
[sEaL] Clerk Suprame Court.
7145

H. E, Shafer and J. C. Youngman ve. The First
Ratlonal Bank of Russell, Kas.

Error from Russsll County.
MODIFIED.

SYLLABUS. BY THE COUET.

1. Where a national bank makes & loan and
knowingly charges and receives o greater rate
of Interest than is allowed By the laws of the
siate where the bank {3 located, up till the
maturity of the note, after which time (t was
agread that the note shoald bear interest at o
rate which was lawfol, the receipt of the
usarious rate will work a forfeiture of the en.
tire interest which the note carries with it, in-
clnd‘.nt- that which accrues after the maturity
thereo

2. A judgment rendered upon such a debt
will bear interest from the time of its rendi-
tion at the rate of 6 per cent, per annum,

All the Justices concurring.

A true copy.

JoOHENSTON, J

Atteat: C.J. BROWN,
[sEAL] Clerk Supreine Court
Tis4,

The Kansas City & Southwestern Railway
Compuny and the Missour! Pacific Rallway
Company ve, Isabella K. Fisher,

Error from Miami County.
AFFIEMED.

SYLLABUS. BY THE CoURT.

1. An sttempted condemnation of land for
the right of way of a raliread without giving
the notice provided by parnhirsph 1585 of the
general statntes of 1850 2 vold.

2 A railroad comlm ny organized under the
laws of a neighboring state, which is In pos-
seaslon jointly with n raillroad organized un-
der the laws of Kansas. of o rallrond con-
structed mnerose plaintifi"s Innd over which a
right of way has never been purchased, nor
condemned, claiming ownership thereof, ls
tiable to the owner of the land, for the value
of the land taken and the damages to the bal-
anca of the tract. and the plaintiff may recover
Azainst both railrond companias, as for a per-
manent taking and appropriation of such
right of way.

All the justices concurring.

A trae copy.

ALLEN, J

Attest: C. J. BROWN,
[sEan] Clerk Supreme Court
TIL

William T. Rickards va. D. A, Baldridge.,
Error from Reno County.
AFFIRMED,

SYLLABUS BY THE Counr. ALLEN.J

1. A judgment or order mades by a dlstriec:
court may for good caunse afterward, at the
same term, be sot a=ide, and where an order of
dismlis=al has been entered, but s afterwards
al the esame term in effect set aside, and the
causa continuwed for s further hearing, the
cours does not thereby loge jurisdiction of the
poartics,

2 In an action to set aside saveral instru-
ments affecting the title to real estate, and to
recover an interest In the lands. where the
court upon & hearing denfes the plaintiff the
rellef asked, but grants him the right to file
an amended petition,and proceed to an ac-
counting between the plaintiff and the de-
fendants as %o the rights of the parties with
respect to purchase money dne plaintiff under
the view of the court that the conveyances
should be held, an announcement by ths
court at the first hearing that it declines to
sot aside the wvarious written instruments
affecting the title to tht property does not
amouns to an adjudication which will prevent
the court on a final hearing from awardin
the plaintiff the amount due him from one o
the defendants. and making the same a first
lien on the lands in controvery as againss all
;ht:h?ther defendanta deriving title through

All the justices concurring.

A tTue copy.

Attest: o C. J. BROWN,

[sEaL] Clerk Supreme Courk
7170,

J. M. Anderson vs. 5. H. Rodgers.
Error from Hamilton County.
REVERSED.

SYLLABUS By rae CovRT.

1. The payee of a check who falls to make
presentment within a ressopable time,
assuimes the risk of loss occasioned by the in
solvency of the drawee occurring in the mean-

time.

2 It isnegligence in the holder of & check
to send it directly to the drawee, residing In
a distant place, for payment, and the holder
is nsible for any losa occasioned by
adopting such course.

8. The bamk of H.as the agent of plaintiff,
sent & check drawn by the defendanton the
bank of E. distant about fifty-five m 'les, to the
back of R, by mall with the reuest that it
remit the amount in Kansas Cliy exchange.
The check was received by the bank of K. on
the mnln%oof December1l. The bank of R.
eontinned do bueiness during all of the foi-
lowing d.g. recelving deposits and paying
chacks. n .the evening of that day after
business hours, it deposited a lotter enclosing
the " with the statement,“No fundsin
baak,” ad

Azrex,J

dressed to the bank in H. which
was received by the bank of H. on the
eveniog of the next day. The defendant had
more thaa funds enoa on deposit to pay the
check. "The bank did not open for business
thareafter,. and has never pald lnyt\hlnﬁ o
elther , Heid, Thas the loss must fall on
t.har ti

the justices concurring.

A true copy-
stest: C. J. BROWN,
Bupre Cours

A =
| [smaz) preme

008,
The City of mu!’.”..l.“ G. H. Simmons,
e

Error from Wyandotte County.
AFFIRMED,
SYLLABUR BY THRE COURT. ALLEN, J

The Fnda of Second street In the city of
Argentine was duly established by ordinanca.
Three-fourths of the owners of
ing on the street thereafier pe

og of the streef An ordinance provid-
ng for plans, specifications, estimates, and
the letting of the contract for such grading
was thersupon passsd, and a contract there-
for afterwards duly let After such letting
snother ordinance was passed materially
cinnglnnlt.he grade of the street. There was
no new plan, estimate, contract or ordinance
relating to such work, but tha grading was
done in sccordance with the grade lnat eatab-
lished, and the city council r.o'rdlu comple-

roperty front-
tioned for the

tion passed an ordinance assessing the cost
aguinst the nbuulgg lots; Heid, t such
nssessment is invall

All the junstices coneurring.

A true copy.

Attest: : C. J. BROWN,

[BEaL] Clerk Supreme Court
oGB4.

The State of Kansas ex. rel. W. F. Means,
Ccunty Attorney, ve. The City of Hiawaths
and General Electriec Company.

Error from Brown Uounty.

AFFMRMED,

SYLLABUS, By tHE COURT. ALLEN, J
Sectlion 60, of chapter 19, of the neral stat-
utes of 1889, confers on the counell of a ity of

the second class the right to provide for and
regulate the lighting of the streets, and under
sald section the mayor and council have the
i-ower to purchase an eleciric plant for light-
ng the streets. That clause in the seotion
which authorizes them to make contracts
with any person, company or association for
such purpose does nok restrict them to uuppi‘y-
ing light by such coniract, but they may in
thelr discretlon provide lights for the streets
and ;-uhl!cf))lacea. in such manner as the
deem best, Provided, They do not exceed thelr
i-o-.ve-rs in incurring obligations or levying
AXTH,

All the justices concurring.

A true copy.

Altest: C. J. BROWN,
[EEAL] Clerk Supreme Court.
7148,

John L. Bell vs. Frank Sternberg.
Error from Ellsworth County
AFFIRMED.

SYLLABUS, By tu® CoURr. AvLLEN T,

A vendor of real estate who has execnted a
title bond agreeing to convey land, which is
subject to a8 morigage, for the payment of
which a third party s prlmu.rhy liable, of
wliich the vendee hos notics, and which is not
due for more than & year after the time when
n deed (s due under the contract belng sued
by the vendee o recover the purchase money
wld will be allowed to perfect his title with-
n & reasonsble time.and having acted with
due diligence, so perfected (i, and wendered a
proper conveyance thereof, even after sule
brought out before trial, and no special dam-
age having resulted to the vendes, is entitled
to a judgment.

Ali the justices concurring.

A Lruae copy.

Atteat: C.J, BROWN,
[sEAL] Clerk Supreme Court
7143,

Gerhart Becker va. G. H. Hulme, R, C. Balley
and C. F. Diffenbacker.

Error from Barton Countys
AFFIRMED.

EYLLABUA By T COURT. ALLEN,J

The plaintiff recovered judgment againstone
D. on the 19th of February, 1504. After the re-
turn of an execuntion thereon unsatisfied, an
order was in December of the same year duly
servied on the defendants in this case requir-
ing them to answer as garnishees. They an-
rwered, denying liability, More than three
years after such answers were filed. this ac-
tion was commenced; Held, That being an
action on a liability created by statute, 1t was
barred by the statute of limitations.

All the judges concurring.

A true copy.

Attest: C.J. BROWN,
[5BAL] Clerk Supreme Court.
0518,

0. C. Boyd ve. 0. Mills.
Original proceedings in quo warranto,

MOTION TO STRIKE OUT PARTS OF PETI-
TION —PART SUSTAINED AND PART
OVERRULED.

SYLLABUA BY TaE CoOURT. Avren, J
1. That part of section 3, of article 5, of the

constitution of this state as amended In 1867,

which reads, “No person who has ever volun-

tarily borne arms against tha government of
the United States,or In any manner volun-
tarily nlded or abetted, In the attempted over-
throw of sald government, except all persons
who have been honorablﬁ discharged from
the military service of the United States since
the firat day of April, A, D., 1861, Provided,

That they have served one year or more there-

in, shall be gualified to vote or hold office in

this state until such disability shall be re-
moved by & law passed by a vote of two-thirds
of all the membera of both brancbes of the

legisiature” does not confliet with section 10,

article 1, 0of the constitution of the United

States, and Is a valid constitutional provision.
2. Where the electlon officers of a townehl

were furnished by the county e¢lerk with offi-

cial ballots printea on white paper, and also
with sample ballots printed on colored Paper.
in a separate pac ,and where by mistaks
the sample ballots were used by all the votars
of that township, and the oficial ballots on
white paper wera all returned unused by the
judges of election. and the election in soch
rownship was conduoo regularly. in every
other respect,and the ballote by the
electors of all ,)oiitic.l parties were of the
same color; Held, That soch baslols were
rightly counted.

All the justices concurring.

A true copy.

Attest: C.J. BROWN,
[sEAL] Clerk Supremes Courk
715G,

R. J. Hardesty vs, George B. Cox.
Error from Ford County.
REVERSED,

EYLLABUR By THE COURT. Arvrew, J

Where the members of & partnership submit
to arbitration all matters connected with the
winding up of their business. each giving
gureties for the performance of his part of the
award, and thereafter the arbitrators duly
award and determ ne that the members of the
firm for whom the defendant is suresy,shall
pay 8 note of the firm, which the plainsifl, as
their surety, had been compelled to pay;
Held, That plaintiff can recover from the
surety the amount of the note,

All the justices concurring.

A true copy.

Attest: C.J.BROWN,
[SEAL Clerk Supreme Court.
09258,

David Hubbard, Administrator of the Estate
of George B. rd, Decessed, vs. The Alamo
irrigating and Manufscturing Company.

Error from Johnson County.
AFFIEMED.

BYLLABUS BY TEE COUBT. ALLERN,J
1. This action was brought the plaintiff
to recover trust funds wrgaﬁh: Iy min udgy
1., s deceased banker, with his own tun -
infatrator of L's estate, Hayes, a former
administrator, and Lord’s widow were jolned
as defendants; Held, That no €Iror was com-
mitted in overruling the motion of H. to strike
ons all allegations wi erence to the other
defendants. Also, : That & demurrer on

— -

trust fund wrongfully mingled by s
trustes with his other hndt,lﬂd ';:ropur{y.
and retained bﬁ him, may be followsd mnd ra-
clalmed from the administrator of his estate
and paragraph 3864 of the general statutes of
1889, providing for the classification of de-
mAnds against the estates of deceased per-
sons has no l&pllullinn. because such trust
{:&d- constitute In equity mo part of his es-

5. In an equitable action to recover ass
trust fund moneys recelved from bonds sold
‘:Jg L, na plaintiff's agent, where It appenars

at more bonds were sold than the 1.T'Eua
authorized the eale of, and ihat tfnn tha
agent kept and used a part of the proceeds;

¢ld, That the allowsnce by the court in
favor of L'a. adminlstrator of compensstion
for the sale of the bonds authorized to be sold
will not be reversed as erroncous,
1 the justices conocurring.

A true copy.
Attest: C.J. BROWN,
[s=ari Clerk Supreme Court

7162

William Clafiin ve. A. H. Case.
Error from Shawnee Coun ¥y
AFFIRMED,

SYLrABUSR By rue Court.

Anvew, J

Where vacant land adapted to ocoupancy
and cultivation s conveysd with gcovenanis
against incumbrances, or right to convey, and
warranty, and the grantee falls for twenty.
one zenm W take possession of the Iand
which hns remained vacant and :mom:uplmf
during all that time. and is therefore defeated
in an action brought by bim to obtaln posses-
slon from one clalming under s prior,
verse, and better title than his own, snd
thereupon brings suit upon the covenant of
warranty agalinst his grantor; Held, That al-
though an actlon on the warranty dld nos
nccrue until the sssertion of the superior
title, the plaintifl’s neglect in falling to take
possession of the lands for so long a period,
and thereby protect his title, precludes his
recovery on the covenant,

All the Justices concurring,

A true copy.

Attest : C. J. BROWN,
[s®ar] Clerk Bupreme ¢ our.
GR0G,

The Kansas Farmers' Fire Insurance Com-
pany va. Bén Saindon.

Error from Cloud County.

MOTION FOR A RE-HEARING—ALLOWED
IN A MODIFIED FORM.
SYLLABUS, PEr CURLIAM,
1. Where an finsurance polic rovides
against future Incumbrances, the policy may
be avolded If & sabsequent Incumbrasnoe iw
created, or If the incombranced existing at
the time of the application for the insur-
ance are materially increased by 8 new or ad-
ditional debt, but & mere subssquent renewal
of a prior llen or mortgage with acorued in-
teresy 1s not an increase of such pre-existing
indebtedness or the creation of & new or an

additional incumbrancs,

2. Wheie an insurance policy covers a
dwelling house and various classes of per-
sopal property, including houschold furni-
tare, beds, bouks, etc., describlog them sep-
arately and specifies differsnt and separnts
nmounts on the dwelling and on the personal

roperty. us 31900 on liwellinr. und $600 on

urniture, beds, books, etc., such cootract s
saversble, and the execution of & mortgage on
the real estate in violation of a condlition of
the policy—against subsequent Incambrances
on the property lnsured in whole or In part—
is no defense 10 an action for the loss of the
personal property not incumbered,

A truecopy
C.J. BROWN,

Attest:
[sEaL) Clerk Supreme Court.

IX THE BUPREME CoOURT ]
OF THE STATE OF KANSAS, |

1, C. J. Brown, clerk of the supreme court of
the state of Kansas, do hereby certify that the
foregoing are true and correct coples of the
syllabl of the decisions in the above entitled
cases as the same appear on file in my ofMce.

Witness my hand and the seal of thesupreme
court, this 11th day of June, 1804,

. J. BROWN,

[smAL] g
Clerk Supreme Court,

NAaTIONAL STABLES.

Boarders a spoolaliy,
C GILOERIST,
Pros's,

Fivet-elans Livery,
Telophone 40, 7.
796 Jnoksen Street.

ARTHUR MASSEY,
Practical Horse-Shoer

21.3 WEST FIFTH ST,,
welephone 4s8.  TOPEKA, KANSAS,
u:'dm dlund. m&m treamd,

TOPEKA e

TRANSFER
Amm——. COMPANY,

509 Eom. Ave. Tela. 30"

FRENCH TISSUE PAPER!

THE LARGEST LINE IN THE OITY.
CHINA AND ART MATERIAL

“*COMPLETE NEWS DEPARTNENT.
ashburn, Druggist

825 EANSAS AVE.

CAPITAL
COAL YARD,

112 WEST FOURTH ST,

Coal 83,43 per ton,
Gut prices an A1l O e ket Botp:
gnne‘il:n‘mm seo me if you want chesp prices
on Coal or Wood.

L W. B. GRANT,
WEST FOURTE S%




